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I. INTRODUCTION

"People in an open society do not demand infallibility from their
institutions, but it is difficult for them to accept what they are prohibited
from observing."'
This observation, made by Chief Justice Warren Burger more than
twenty years ago, was never truer than during the thirty-six days of
activities in Florida following the 2000 Presidential Election. Florida was
* Assoc. Professor of Journalism and Dir. of the Brechner Ctr. for Freedom of Info., Univ. of
Fla.
• Ph.D. student, Coll. of Journalism and Communications, Univ. of Fla.
1. Rich. Newspapers, Inc. v. Va., 448 U.S. 555, 572 (1980) Justice Burger, J.: "[The
freedoms of speech, press, and assembly, expressly guaranteed by the First Amendment,] share a
common core purpose of assuring freedom of communication on matters relating to the functioning
of government." Id.at 575. The First Amendment's guarantee of freedom of the press provides

right of access for press and public to attend criminal trials; Id.; see also Patricia E. Chamberlain,
The Public Records Act: Should Trade Secrets Remain in the Sunshine?, 18 FLA. ST. U. L. REV.
559,560 (1991).

UNIVERSITY OF FLORIDA JOURNAL OF LAW& PUBLIC POLICY

[Vol. 13

at the epicenter of what would become the most hotly contested, highly
controversial presidential election in recent history.2 With its crucial
electoral votes and one of the nation's strongest government-in-thesunshine laws,a Florida and its voters, judges, and public officials assumed
center stage as the aftershocks of one of the closest presidential elections
in history were felt around the world.
Some have speculated that in many other countries, the uncertainty of
the most recent presidential election's outcome and the roller coaster-like
legal and political maneuvering, would have led to the collapse of
governments, maybe even war. But in the Fall of 2000, due in large part
to Florida's sunshine laws, the public waited and watched with confidence
that our democracy was working and would withstand this extraordinary
chapter in its election history.
Florida's open government statutes have been touted as a nationwide
model.4 "Florida's open recount process likely saved this nation from bitter
strife and violence,"5 according to Lucy Dalglish, executive director of the
Reporters Committee for Freedom of the Press.6 "For this, we should be
grateful to the media organizations that championed the state's open
government laws and the lawmakers who passed them."7
This Article examines the role the State's open government laws played
in the 2000 post-presidential election process. The authors examined the
laws regarding access to ballots in the other forty-nine states and
discovered that Florida is the only state that allows for an immediate
independent review of ballots. In three-fourths of the states, the ballots'are
not accessible, either because the statutes do not provide access or the
level of access has not been determined.
This Article suggests that legislators, state attorneys general, election
officials, citizens, and members of the media in the forty-nine other states
carefully review their laws and consider the importance of access to
government information in ensuring our democracy and maintaining
confidence in our election process.

2. See CORRESPONDENTS OF THE NEW YORK TIMES, 36 DAYS: THE COMPLETE CHRONICLE
OF THE 2000 PRESIDENTIAL ELECTION CRISIS (2001) [hereinafter 36 DAYS]; MARTIN MERZER,
MIAMI HERALD REPORT: DEMOCRACY HELD HOSTAGE 4 (2001); Evan Thomas, What a Long,
Strange Trip, NEWSWEEK, Nov. 20, 2000, at 30.
3. Lucy Daglish, The Florida Recounts: By the (Open) Book, NEWS MEDIA AND THE LAW,
Winter 2001, at 3; Jake Tapper, "Sunshine Laws" May Reveal Who Really Won (Dec. 1, 2000),
availableat http://www.salon.compolitics/feature/2000/12/01/vote.index.html (copy on file with
the authors).
4. Dalglish, supra note 3.

5. Id.
6. Id.
7. Id.

COULD IT HAPPENIN ANY OTHER STATE?

II. THE 2000 PRESIDENTIAL ELECTION
Less than an hour after the polls closed on the east coast on November
7, 2000, the five major television networks quickly projected Al Gore as
the winner in Florida based upon the exit polls conducted throughout the
State.8 At 9:55 p.m., CNN was the first network to declare the race in
Florida too close to call and moved Florida into the undecided column.9
Shortly after 2:00 a.m., November 8, 2000, the networks and numerous
news organizations, including the New York Times, declared George W.
Bush the winner in Florida. With Florida's all-important twenty-five
electoral votes, Bush was proclaimed the next president of the U.S. in one
of the closest elections in history.'0
Gore called Bush to concede, then called back and retracted his
concession when it became clear the State was too close to call.' By 4:00
a.m., the networks took Florida away from Bush. 2 The Associated Press,
using their own polling data in addition to the Voter News Service (VNS)
data everyone else was using, maintained that the election was too close
game. Don't blow
to call.' "We were thinking, 'Florida's the whole ball
4
it,"' AP's Executive Editor Jonathan Wolman said.'
The day after the election, as the sun rose over the Sunshine State, the
country and the world waited to hear the results in Florida. Who would be
the next president of the United States? The race was too close to call.
More than 5.9 million votes had been cast." The Florida Division of
Elections reported Bush received 2,909,135 votes and Gore received
2,907,351 votes. 6 A mere 1,784 votes separated the two candidates. The
official margin of victory was 9/1000ths of one percent. 7 Florida law
required an automatic recount in all of Florida's sixty-seven counties.'"
Quickly, it became clear that antiquated equipment, confusing ballots,
and questionable election poll activities conspired to make this the closest,
most contentious and highly controversial election in modem history.

8. Susan Martin & David Ballingrud, LongRun to the White House, ST. PETERSBURGTIMES,
Dec. 14, 2000, Commemorative Section, at 3X.
9. Id.
10. Id.; Alicia C. Shepard, How They Blew It, AM. JOURNALISM REV., Jan.-Feb. 2001, at 20.
11. 36 DAYS,supra note 2, at 13.
12. Shepard, supra note 10, at 20; Indecision 2000 - Day by Day, WASH. TIMES, Dec. 14,
2000, at A14.
13. Shepard, supra note 10.
14. Id.
15. Brief of Respondents Al Gore, Jr., and Florida Democratic Party at 2, Bush v. Palm
Beach County Canvassing Bd., 531 U.S. 70, 73 (2000) (No. 00-836).
16. Id.
17. Larry Lebowitz & Geoff Dougherty, Rampant Errors,Ironies Mark Florida'sBallotCount Crisis, MIAMI HERALD, Apr. 6, 2001, at A26.
18. Id.; FLA STAT. § 102.141(4) (2000).
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On November 9, 2000, voters in Palm Beach County demanded a
recount. Hundreds of students from Florida A&M University marched to
the capitol and began a sit-in, refusing to leave until reports of voter
irregularities were fully investigated, and Gore emissaries called for a hand
recount of votes in Palm Beach, Miami-Dade, Broward, and Volusia
counties. 9 On November 11,2000, George W. Bush filed a lawsuit to halt
the recounts in Palm Beach, Broward and Volusia counties.20
The recount and controversy in Palm Beach began over "chads," the
tiny, confetti-like squares that should fall out when a voter punches the
ballot and casts a vote for a particular candidate. The country learned
about "dimpled," "pregnant," "hanging door," "swinging door," and "trichad" ballots.2
On November 26, 2000, Florida's Secretary of State Katherine Harris
certified the final vote tallies. She awarded the State's twenty-five
electoral votes to George W. Bush, by a margin of 537 votes.22
III. FLORIDA'S GOVERNMENT-IN-THE-SUNSHINE LAWS
The country quickly learned about the depth and breadth of Florida's
government-in-the-sunshine-laws, some of the country's strongest access
to government information laws.23 Florida has a long and rich tradition of
open government. Floridians recognize that access to public meetings of
government bodies and to governmental records provides citizens with the
information they need to meaningfully participate in the democratic
process.
The 2000 Presidential Election is a stellar example of why access laws
are so important to a democracy. People across the United States and
around the world were able to closely monitor the post-presidential
election procedures for themselves. Citizens were able watch the activities
of their elected officials, their local canvassing boards, the various circuit
judges, and the Florida Supreme Court justices. Florida's sunshine laws
allowed citizens to gain the knowledge and information necessary to
monitor the government's activities, to ensure fairness, and to protect
against abuse and expose corruption. The laws allowed the world to
understand what happened in the thirty-six days after the election and
increased the public's confidence in the democratic system.
19. Martin & Ballingrud, supra note 8.
20. Id.
21. Bill Dedman, Sun-Times' Glossary ofRecount Lingo, CHI. SuN-TIMES, Nov. 12, 2000,
at 10.
22. 36 DAYS, supra note 2, at 164; Ann LoLordo & Marego Athans, Drama in Florida Had
a Muddled Plot; Surprises: Many Characters Graced the Stage in Florida's 36-Day Production,
Which Included Some Muffled Lines, BALT. SUN, Dec. 17, 2000, at Al.
23. Dalglish, supra note 3; Tapper, supra note 3, available athttp://www.salon.com/politics/
feature/2000/12/0 I/vote.index.html.

COULD IT HAPPEN IN ANY OTHER STATE?

Florida began its tradition of openness in 1909 when the Legislature
passed the first Public Records Law.24 In 1992, Floridians amended their
state constitution to include a constitutional right of access to public
records and public meetings.25 The Public Records and Meetings
Constitutional Amendment was passed by an overwhelming majority of
voters.26 More than eighty-two percent of the voters supported the creation
of a constitutional right of access.2 Only four other states, New
Hampshire, North Dakota, Louisiana,
and Montana, have a constitutional
2
1
S.
Florida'
to
similar
access
of
right
In addition to Florida's constitutional provision guaranteeing the right
to inspect or copy any public record, 29 Florida's Public Records Law
allows the public to inspect all state, county, and municipal records.30
According to the statute, public records are defined as:
All documents, papers, letters, maps, books, tapes, photographs,
films, sound recordings, data processing software, or other material,
regardless of the physical form, characteristics, or means of
transmission, made or received pursuant to law or ordinance or in
connection with the transaction of official business by any agency.3"
Under Florida law, the ballots are public records and available for
inspection by anyone.32 The only caveat under the law is that the public
cannot handle the ballots directly.33 Only the supervisor of elections or that
person's designee can touch the ballots.34 The candidates are also entitled
to know and be present when the ballots are examined.35

24. FLA. STAT. ch. 119 (2000).
25. FLA. CONST. art. 1, § 24.

26. Barbara A. Petersen & Charlie Roberts, Access to ElectronicPublicRecords, 22 FLA. ST.
U. L. REv., 443,444 (1994).
27. Lucy Morgan, Let The Sunshine In, ST. PETERSBURG TIMEs, Nov. 15, 1992, at 4D; Mike
Clark, Florida'sOpen Government Laws MeantforAll, Not Only Media, FLA. TIMES-UNION, Nov.
9, 1997, at F3.
28. See SANDRA F. CHANCE,Access to PublicDocuments andMeetings, in COMMUNICATION
AND THE LAW 329 (W. Wat Hopkins ed., 2001); LA. CONST. art. XII, § 3; MONT. CONST. art. II, §
9; N.H. CONST. art. XIII; N.D. CONST. art. XI, § 5.
29. FLA. CONST. art. 1, § 24.
30. FLA. STAT. § 119.01(1) (2000).
31. FLA. STAT. § 119.011(1) (2000).
32. FLA. STAT. §§ 101.572, 119.07(I)(c) (2000).
33. FLA. STAT. § 101.572 (2000).
34. FLA. STAT. § 19.07(!)(c) (2000).

35. FLA. STAT. § 119.07(1)(c) (2000) ("When ballots are produced under this section for
inspection or examination, no persons other than the supervisor of elections or the supervisor's
employees shall touch the ballots. The supervisor of elections shall make a reasonable effort to
notify all candidates by telephone or otherwise of the time and place of the inspection or
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Ballots are also clearly defined in Florida's election law. According to
the statute:
The official ballots and ballot cards received from election boards
and removed from absentee ballot mailing envelopes shall be open
for public inspection or examination while in the custody of the
supervisor of elections or the county canvassing board at any
reasonable time, under reasonable conditions; however, no persons
other than the supervisor of elections or his or her employees or the
county canvassing board shall handle any official ballot or ballot
card. The supervisor of elections shall make a reasonable effort to
notify all candidates whose names appear on such ballots or ballot
cards by telephone or otherwise of the time and place of the
inspection or examination. All such candidates, or their
representatives, shall be allowed to be present during the inspection
or examination. 36
IV. THE DEBATE OVER THE "UNOFFICIAL" RECOUNTS

Following the U.S. Supreme Court's decision on December 12, 2000, 37
that ended the recount and the election contest, there was considerable
confusion regarding which candidate actually received more votes in
Florida. More than twenty-five years earlier, the U.S. Supreme Court
recognized the importance of the media in providing accurate, reliable
information. In Nebraska Press Ass'n v. Stuart,38 the Court said
speculative reports, fed by a void of information, "could well be more
damaging than reasonably accurate news accounts."
As it became clear that the media and other interested groups would use
Florida's Public Records Law to independently review the official election
results, the debate grew louder over whether the ballots should be
reviewed. Many Republicans argued voraciously against a media recount.
"This process will cast a pall over the presidency," said U.S. Congressman
Mark Foley. 39 Former New Jersey Governor Christine Whitman, now
Secretary of the Environmental Protection Agency, suggested the ballots
be sealed for ten years and then destroyed.4" Others argued that the ballots

examination. All such candidates, or their representatives, shall be allowed to be present during the
inspection or examination.").
36. FLA. STAT. § 101.572 (2000).
37. Bush v. Gore, 531 U.S. 98 (2000).
38. 427 U.S. 539, 567 (1976).
39. James Silver, It's a Tedious Task Not One Reporters Fight For, EVENING STANDARD,
Jan. 17, 2001, at 59.
40. Eric Boehlert, The Media Moves In; As the Press Begins to Recount Ballots in Florida,
the RepublicansCryFoul (Dec. 22,2000), availableat http://www.salon.com/politics/feature/2000/

COULD IT HAPPEN IN ANY OTHER STA TE?

should be sealed in the interest of national security. 4 One scholar argued
' Even if the recount
a recount would open a dangerous "Pandora's Box."42
was unofficial, it could "usurp the functions of the electoral officials," he
warned.43
According to one report, most of Florida's election supervisors did not
support "unofficial" recounts. 4 Believing the results would be "divisive,"
Supervisor of Elections Bill Cowles said, "Ithink it's time
Orange County
45
to move on.",

However, there was strong support for the media entities engaged in the
review. "I think the point here is what journalism is trying to do is help
people know whether the institutions in place are working," according to
6 "If you can't be
Bill Kovack of the Committee of Concerned Journalists.
47
works.
nothing
then
counted,
is
assured that a vote
"This is absolutely the duty of a free and aggressive press," according
to Charles Davis, executive director of the Freedom of
4 Information Center
Journalism.
of
School
Missouri
of
University
at the
As Bob Steele, director of the ethics program at the Poynter Institute
said:
The press is an imperfect vehicle, but the governmental and judicial
processes have been imperfect, too. News organizations, as long as
they reveal their methodology and are straightforward in explaining
why they've done this, have an obligation to hold the governmental
process and elected officials accountable. That includes examining
how well the system worked or failed.49
The newspaper editors involved in the process acknowledged that,
while the ballot review would not make a difference in the presidency, it
was an important journalistic effort. "If all of these ballots are not looked
at, there will always be a lingering question," according to Mark Seibel,
12/22/recount (copy on file with the authors); William Saletan, Who Is Buried in Gore's Tomb?,
SLATE MAG. (Dec. 27, 2000), available at http://slate.msn.com/?id--95782.

41. Megan Garvey & Mike Clary, Decision2000: PutAway in Locked Boxes, Ballots Await
Countfor History, L.A. TiMEs, Dec. 14, 2000, at A44.
42. Miguel Enesco, Florida Votes Will Be Counted, Whatever the Courts Rule, AGENCE
FRANCE PRESSE, Dec. 10, 2000.
43. Id.
44. Noah Bierman, For Media andOthers, CountingNot Over, PALM BEACH POST, Dec. 14,
2000, at A27.
45. Id.
46. Terry Jackson, 'No Precedent 'for Ballot Scrutiny: The Media Swept Florida in Quest
of Chads andDimples, MIAMI HERALD, Apr. 7, 2001, at IA.
47. Id.
48. Terry Jackson, Ballot Inspection Media, Activists Jump Into the Fray,MIAMI HERALD,
Dec. 7, 2000, at 5A.
49. Boehlert, supra note 40.
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then an assistant managing editor for the Miami Herald50 Sun-Sentinel
Editor Earl Maucker believed a review of the ballots would help eliminate
ballot problems in the future. "Someone is going to reform the process,
and finding out what's on these ballots and their condition will help,"
Maucker said.5
Media organizations were not the only groups interested in reviewing
the ballots.
One presidential scholar called the ballots a "treasure trove of
52
data.
Other scholars were more reticent about the value of a recount.
Multiple recounts, according to one scholar, would create doubts about the
new president's claim to the office and could create a "crisis of confidence
for the sitting president."53
At least one U.S. Supreme Court justice was concerned about recounts
and "democratic stability. 54 When the U.S. Supreme Court voted to issue
the stay on December 9, 2000, to halt the official recounts in Florida,
Justice Scalia wrote a concurring opinion, expressing concern about how
recounting the votes would cause "irreparable harm" to Bush and to the
country, "by casting a cloud upon.., the legitimacy of his election." 55
Responding to Scalia' s concurring opinion in Bush's application for the
stay, Gore's attorneys alerted the High Court to the inevitability of a count
of the uncounted votes:
The only question is whether these votes will be counted before the
Electoral College meets to select the next President, or whether this
Court will instead relegate them to be counted only by scholars and
researchers under Florida's sunshine laws, after the next president
is elected.56
On November 21, 2000, Judicial Watch won the right to inspect the
Palm Beach County ballots."' A week later, its efforts were interrupted as
the ballots were transferred to Tallahassee as evidence in Gore's contest
of the Florida election.5"

50. Enesco, supra note 42.
5 1. Jackson, supra note 48.
52. PeterNicholas,A PersonalAudiencewith Chads:Fla.Law Lets You See, PHIL. INQUIRER,
Nov. 30, 2000, at Al.
53. Id.
54. Bush v. Gore, 531 U.S. 1046 (2000) (Scalia, J., concurring).
55. Id.
56. Brief of Respondent Al Gore, Jr. at 2; Bush v. Gore, 531 U.S. 98 (2000) (No. 00-949).
57. Catherine Cameron, All Eyes Free to Count Under FloridaLaw: Access-FriendlyOpen
Records Law Aids Examinationof HistoricalElection,NEWS MEDIA AND THE LAW, Winter 2001,

at4.
58. 36 DAYS, supra note 2, at 192-93.

COULD IT HAPPEN IN ANY OTHER STATE?

V. MEDIA EFFORTS TO REVIEW THE BALLOTS

On November 27, 2000, the Miami Herald filed a public records
request for the Miami-Dade ballots.59 Two years earlier, the Miami Herald
had overturned a corrupted city election using Florida's Public Records
Law.6" They understood the importance of examining the ballots. "Clearly
the election left a lot of people with a lot of questions, with the big one
being who really won, in their minds. What we're trying to do is answer
the questions," said Martin Baron, the Miami Herald'sexecutive editor.6 '
Nineteen other groups formally requested access to the ballots.62
On December 13, 2000, the day after the U.S. Supreme Court's
decision to stop the Florida ballot recount, the Miami Heraldfiled public
records requests with each of the State's sixty-seven supervisor of
elections.63 The Miami Herald wanted to look at every undervote in the
State. 6' According to Bill Kovach, Chairman of the Committee of
Concerned Citizens in Washington, D.C., there was no precedent for
newspapers counting ballots.65 "So far as I know, it's unique in our
history," Kovach said.66
The Miami Herald,accompanied by members of the accounting firm
the paper had hired, began to review Broward County's 6,600 undervotes
on December 18, 2000.67 According to Baron, the paper intended to
they showed 61 so that,
examine the ballots and describe in detail what
69
conclusions."
own
their
"People can come to
The Miami Heraldand the Palm Beach Post began inspecting ballots
cast in Palm Beach County on January 3, 2001.70 A separate project to
conduct a comprehensive statewide ballot examination, including
undervotes and overvotes, was developed by eight news organizations,
including the New York Times, the Washington Post, the Wall Street
Journal,the Los Angeles Times (owned by the Tribune Company), the
59. Don Finefrock, News OrganizationsHeadedtoCourtto GainAccess to ContestedBallots
in Florida,MIAMI HERALD, Dec. 14, 2000, at Nat'l Pol. News.
60. Dan Keating, Miami Disproves an Election: Herald Combines Public and Non-Public
Resources to Show Illegal Voting in Mayoral Race, QUILL, Sept. 1998, at 7.
61. Peter Slevin, FloridaBallotsExamination; Media Groups 'Attempts toAnswer 'What Ifs'
Take Longer Than Expected, WASH. POST, May 6, 2001, at A3.
62. Garvey & Clary, supra note 41.
63. Jackson, supra note 46.
64. Id.
65. Id.
66. Id.
67. Id.
68. Michael Ellison, Bush Presidency: After the Result, It's Time to Count the Votes,
GUARDIAN (LONDON), Dec. 15, 2000, at 4.
69. Id.
70. Brad Hahn, Media Teams, GOP Review Ballots, S. FLA. SUN-SENTINEL, Jan. 3, 2001, at
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Palm Beach Post, the St. PetersburgTimes, the Tribune Company, CNN,
and the Associated Press.7 The group, which came to be known as "the
consortium," also hired an independent accounting firm to survey
approximately 180,000 ballots, including undervotes and overvotes.7 2
The release in November of a recount of Florida's ballots by a
consortium of eight newspapers underscored President Bush's razor-thin
margin of victory." For many, the ballot recount by the newspapers
legitimized a controversial decision by the U.S. Supreme Court to stop the
statewide manual recount ordered by the Florida Supreme Court.
The consortium's study illuminated the weaknesses of Florida's system
that prevented many from voting as they intended to.74 According to the
study, which cost nearly $1-million,75 176,000 ballots in Florida were
discarded, including undervotes and overvotes.76 The consortium examined
these ballots using different methods of counting and determined that
under some methods Mr. Gore would have won, under others, Mr. Bush.7 7
The recount study found that if Florida's 67 counties had finished the hand
recount ordered by Florida's Supreme Court using the standard the
election officials said they would have used, Mr. Bush would have won by
493 votes.78
More importantly, perhaps, this study pointed out gross inequities in
Florida's voting system, in which votes from minority districts were
rejected at about three times the rate as those in predominately white
districts.7 9 In addition, the study showed that convicted felons voted,
unregistered people were allowed to vote, some people voted twice, some
voters were turned away from the polls and even dead people voted.8"

71. 36 DAYS, supra note 2, at 348.
72. Overvotes are ballots which were uncounted because more than one presidential choice
was recorded. See Antigone Barton, 'Post'Joins Group Examining Ballots, PALM BEACH POST,
Jan. 10, 2001, atA6.
73. Ford Fessenden & John M. Broder, Study ofDisputedFloridaBallots FindsJusticesDid
Not Castthe Deciding Vote, N.Y. TiMES, Nov. 2, 2001, at Al.
74. Id.
75. Eric Deggans, Arduous Ballot Review Winds Up Today, ST. PETERSBURG TIMES, Nov.
11, 2001, atAl.
76. Fessenden & Broder, supra note 73. According to the study, undervotes were ballots on
which machines could not discern a preference for president. Overvotes were those ballots on
which voters marked more than one candidate.
77. Id.
78. Id.
79. The Time for Ballot Reform, N.Y. TIMES, Nov. 12, 2001, at A22.
80. Jeff Zeleny et al., Still Too Close to Call; An Extensive Review of Rejected Florida
Ballots Shows George W. Bush and Al Gore Were Correct to Battle for Every Vote. They Were
Wrong About How To Win, Though; Conclusion Not ClearEven if Recount Allowed, CHI. TRIB.,
Nov. 12, 2001, at 1.
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Finally, the study indicates the outcome of the presidential race could
have been different if the voting equipment had been different."'
VI. THE LEGAL BATTLES OVER ACCESS TO BALLOTS
While Florida's Public Records Law specifically includes ballots as
public records, some supervisors of elections refused to give the media and
other groups access. Officials in Broward County, Charlotte County, Dixie
County, Duval County, Holmes County, Miami-Dade County, and Palm
Beach County, were sued. 2
In the media's first lawsuit over access to ballots, the OrlandoSentinel,
the South FloridaSun-Sentinel, and the New York Times sued Charlotte
County's Supervisor of Elections when she refused to separate the ballots
for overvotes and undervotes8 3 The Supervisor stridently argued that this
would constitute a recount of votes, prohibited by the U.S. Supreme Court
in Bush v. Gore. 4
The newspapers estimated if they had to inspect all 70,100 votes cast,
it would take approximately 73 days. 5 The Supervisor had a special
computer program that could mechanically segregate the 3,156 ballots at
issue. 6 The process would take less than a day and the inspection of the
disputed ballots would take about six days."
The Florida court ordered the supervisor to segregate the ballots. 8 The
Florida court ruled that, "The Newspaper Publishers have the right to have
81. Id.
82. See Judicial Watch, Inc. v. Carrol, 776 So. 2d 300 (Fla. 4th Dist. Ct. App. 2000); Sentinel
Comm., Inc. v. Anderson, No. 01-48 CA-SW, 2001 WL 688528, at * 1(Fla. Cir. Ct. Jan. 19,2001);
Andy Crain, Newspapers Sue for Ballot Access; County Refuses to Single Out Targeted Votes, S.
FLA. SUN-SENlINEL, Jan. 18, 2001, at A8; Matthew Pinzur, Herald Sues Duval Over Ballots;
Newspaper Wants Undervotes Sorted, FLA. TIMES-UNION, Feb. 3, 2001, at BI; Roger Roy,
Charlotte County Ordered to Sort Its Rejected Ballots;A Group ofNewspapers Sued the Elections
Chief Who Was Worried About an Illegal Recount, ORLANDO SENTINEL, Jan. 20, 2001, at C3;
Debbie Salamone Wickham, Newspapers Sue Counties Over Ballots, ORLANDO SENTINEL, Dec.
23, 2000, at A9; Scott Wyman, Newspapers Win Ballots Case; Lawsuit Sought Right to Review
Disputed Votes, S. FLA. SuN-SENTINEL, JAN. 20, 2001, at BI0; In re Admin. Order 00-01, No. 0128 CA (Fla. Cir. Ct. Feb. 15, 2001). Knight-Ridder, Inc. v. Villafana, No. 00-31755 CA 02 (Fla.
Cir. Ct. Dec. 21, 2000) (The Miami Heraldhad to file a lawsuit in Duval County in order to force
election officials to separate the county's 10,750 undervotes. The New York Times and the
Washington Post also sued. They only wanted to see the overvotes.); Don Finefrock, Herald,
Others Go to Court in Effort to See Dade Ballots, MIAMI HERALD, Dec. 14, 2000; Jackson, supra
note 46. Ellen Nakashima, Watchdog Group Wins Right to View Palm Beach Ballots, WASH. POST,
Nov. 28, 2000, at A8.
83. Sentinel Comm., Inc., 2001 WL 688528, at *1, 2.
84. Id. at *3; Bush v. Gore, 531 U.S. 98 (2001).
85. Sentinel Comm., Inc., 2001 WL at 688528, at *2.
86. Id.
87. Id.
88. Id. at *4.
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meaningful access to the public records they seek to inspect and therefore
should not be denied the mechanical segregation of the specific ballots in
these circumstances." 89
VII. ONLY IN FLORIDA?

While all eyes focused on Florida, it was not the only state to
experience difficulties on Election Day. For example, a computer problem
in New Mexico delayed the final count of absentee ballots.90 A week after
the election, New Mexico election officials declared Gore the winner, by
366 votes. 91 In Georgia, the number of overvotes and undervotes for
president doubled the national average.92 The race was incredibly close in
Wisconsin as well, as only 6,099 votes out of 2.5 million separated the two
candidates.93 In fact, problems with voting and elections are so common
that on the eve of elections,
many officials pray, "Please God, don't let this
94
be a close election.,
VIII. STATUS OF BALLOTS IN THE OTHER FORTY-NINE STATES

With Florida at the eye of the storm following Election 2000, the
State's election law and its Sunshine Law came under fierce national
scrutiny. "Only in Florida?" asked one fearful headline in the Akron
Beacon Journal." The authors of this study were interested in the same
question. Namely, was Florida's Sunshine Law, which classifies the
executed ballots as public records accessible to the public and the press
alike, a completely unique one? Or could a similar scenario play out in
other states across the country?
To find out if voted general election and absentee ballots would be
accessible as public records in other states, the authors began by a review
of the statutes in the forty-nine states. For additional assistance in finding
and interpreting the various state laws, the authors contacted the Secretary
of State's offices in each of the other forty-nine states via e-mail with the
following three questions:
1.
2.

Are presidential election ballots considered public records in
your state?
What about absentee ballots?

89. Id.
90. MERZER, supra note 2, at 77.
91. Id.
92. Id. at 78.
93. Id.at 76.
94. Robin Toner, The Election Officials; Behind the Scenes, It's OldNews That ElectionsAre
Not an Exact Science, N.Y. TIMES, Nov. 17, 2000, at A29.
95. Only in Florida?,Editorial, AKRON BEACON J.,
Dec. 11, 2000, at A12.
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3. Could ballots in your state be accessed by the press, as Florida's
were after the Bush/Gore election?
The authors sent a follow-up e-mail to the offices that answered "yes"
to any of the questions asking for the relevant statutes. The offices that did
not respond within one week were sent another e-mail. Those that did not
respond to either email were queried by phone. Based on the responses, it
appears that only Florida and Texas have statutes that specifically refer to
the ballots as public records. However, while a Texas statute mentions
ballots specifically,96 it denies access to the public for twenty-two
months,97 a relatively long period of time for those who might be
interested in gaining access.
The authors expected that in the wake of events in Florida, election
officials in the other states would be ready with a simple "yes" or no"
answer to the research questions. However, the most striking finding from
the initial inquiry was that many state election officials were either unable
or unwilling to give an immediate answer to those questions. This is not
to imply that these officials were not helpful; they were quite the opposite.
Many made phone calls to state attorneys and other officials to get the
correct information for this study. Those who could not give a simple
"yes" or "no" answer seemed genuinely unsure of how public information
laws related to executed ballots, in spite of the fact that their offices were
responsible for those ballots. An official from Utah wrote,
Our law does not come right out and say if the ballots are public or
not. I know that if someone requested them from the county clerks,
the clerks could use several of the guidelines in our government
records law to justify not releasing the ballots .... By the way, no
one has ever asked for ballots so this is completely untested.98
Public officials reported that executed ballots are considered public
records in about one-quarter of the states. In the forty-nine states surveyed,
thirteen state officials said that they considered both executed ballots and
96. TEX. ELEC. CODE § 66.002 (2000). In Texas, the status of ballots as public records is
determined by Tex. Elec. Code, which defines "precinct election records" as "the precinct election
returns, voted ballots, and other records of an election that are assembled and distributed." Id.
97. TEX. ELEC. CODE § 66.058(g) (2000). Although Texas law prohibits examination of
precinct election records during the 22-month retention period required under 42 U.S.C. 1974, a
1988 Open Records Decision states, "Because the Election Code no longer mandates the
destruction of voted ballots, it is our opinion that any voted ballots retained by the custodian of
election records after the prescribed retention period are subject to the Open Records Act." Tex.
Att'y Gen., Open Records Decision-505 (Sept. 2, 1988), available at http://www.oag.state.tx.us/
opinopen/opinions/or47mattox/ord-505.txt.
98. E-mail from Amy Naccarato, Utah Dir. of Elections, to Colleen Connolly-Ahern,
Brechner Ctr. for Freedom of Info. (June 19, 2001, 5:16 PM) (on file with the authors).
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executed absentee ballots public records: Delaware, Hawaii, Idaho,
Illinois, Kentucky, Louisiana, Mississippi, New Mexico, Oregon, South
Carolina, Tennessee, Texas, and Wisconsin."
The response of New Mexico was typical of this type of answer:
State law defines election returns as "public documents," subject to
inspection during "customary office hours." The Public Records
Act defines "public records" as "all documents, papers, letters,
books, tapes, photographs, recordings and other materials,
regardless of physical form or characteristics, that are used, created,
received, maintained or held by or on behalf of any public body and
relate to public business, whether or not the records are required by
law to be created or maintained." So, even though there's no
specific reference to "ballots," we consider them part of the election
returns and would, I believe, be hard pressed to ever argue the
contrary. 100
The point at which ballots become public records varies greatly from
state to state. According the Wisconsin Secretary of State's Office, ballots
become public records "after the deadline for a recount passes and any
appeal period."'' In Idaho, ballots become public after "the time frames
99. E-mail from William Barnett-Lewis, IS Manager/Web Master, Wis. State Elections Bd.
to Colleen Connolly-Ahern, Brechner Ctr. for Freedom of Info. (June 19, 2001, 3:56 PM) (on file
with the authors); Telephone Interview with Christina Bradford, Assistant Att'y Gen, Ky. (July 12,
2001); E-mail from Keith Edmonston, La. Elections Div., to Colleen Connolly-Ahern, Brechner
Ctr. for Freedom of Info. (July 2, 2001, 9:42 AM) (on file with the authors); E-mail from Marian
Hammond, Assistant to the Sec'y of State of Or., to Colleen Connolly-Ahern, Brechner Ctr. for
Freedom of Info. (June 19, 2001, 4:09 PM) (on file with the authors); E-mail from Beth HenryRobertson, Office of the Sec'y of State of Tenn., to Colleen Connolly-Ahem, Brechner Ctr. for
Freedom of Info. (June 21, 2001, 12:42 PM) (on file with the authors); E-mail from Denise Lamb,
Office of the Sec'y of State of N.M., to Colleen Connolly-Ahern, Brechner Ctr. for Freedom of
Info. (June 25, 2001, 11:17 AM) (on file with the authors); E-mail from Hannah Majewski, Pub.
Info. Officer, S.C. State Election Comm'n, to Colleen Connolly-Ahern, Brechner Ctr. for Freedom
of Info. (June 26, 2001, 4:24 PM) (on file with the authors); Telephone Interview with Scott Nago,
Office of Elections, Haw. (July 10, 2001); Telephone Interview with Ursula Price, Office of the
Sec'y of State of Miss. (July 1, 2001); E-mail from Howard G. Sholl, Deputy Admin. Dir. of
Elections, Newcastle County, Del., to Colleen Connolly-Ahem, Brechner Ctr. for Freedom of Info.
(July 20, 2001, 11:59 AM) (on file with the authors); E-mail from Mark Sorensen, Assistant Dir.,
Ill. State Archives, to Colleen Connolly-Ahern, Brechner Ctr. for Freedom of Info. (June 22, 2001,
1:10 PM) (on file with the authors); E-mail from Elizabeth Hanshaw Winn, Office of the Sec'y of
State of Tex., to Colleen Connolly-Ahern, Brechner Ctr. for Freedom of Info. (June 25, 2001, 6:02
PM) (on file with the authors); E-mail from Penny Ysursa, Admin. Sec'y, Idaho Election Div., to
Colleen Connolly-Ahern, Brechner Ctr. for Freedom of Info. (June 25, 2001, 12:26 PM) (on file
with the authors).
100. E-mail from Denise Lamb, supra note 99.
101. E-mail from Kevin Kennedy, State Election Bureau, Wis., to Colleen Connolly-Ahern,
Brechner Ctr. for Freedom of Info. (June 22, 2001, 1:27 PM) (on file with the authors).
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for recount and contest have expired (twenty days after the election for
contest and within twenty days after canvass for recount).""°2 In Kentucky,
the waiting period is thirty days;0 3 in Mississippi, the waiting period is
twenty days.'
However, some states have a much longer waiting period. In
Tennessee, as in Texas, ballots do not become public records until after the
federally mandated retention period has passed.0 5 In these states, the
unofficial Miami Herald and consortium recounts would have been
delayed for almost two years after the 2000 Presidential Election. This
becomes an intolerable situation, as recognized by the Florida Supreme
Court more than a quarter of a century ago. In Florida ex rel. Miami
0 6 the Court held, "News delayed
Herald PublishingCo. v. Mclntosh,"
is
news denied. To be useful to the public, news events must be reported
when they occur."
In addition to the thirteen states who definitively characterized the
voted ballots as public records, the authors found four states where the
status of voted and absentee ballots must be characterized as "unclear" or
"untested": Maryland, Ohio, Vermont, and Utah.0 7
The official from Ohio responded to the query with a request for an
opinion from that state's attorney general. 8 "I don't think we [in the
Election Division] have all the experience with the Public Records Law to
know: . . . Under the Public Records Law, there is no specific
exemption.""
The respondent from Utah said, "We've been asked that question
several times since the 2000 election,"" 0 but, as noted above, the
respondent was still unclear as to the status of the ballots. After noting that
she believed Utah's government records law could be used to justify
withholding the records, the respondent indicated that a court order might
be necessary to gain access to the ballots:
There is also another part of our law that states the clerks have to
keep the ballots for 22 months after the election "or until the time
102. E-mail from Penny Ysursa, supra note 99.
103. KY. REv. STAT. ANN. § 117.295 (1992).
104. Telephone Interview with Ursula Price, supra note 99.
105. TENN. CODE ANN. § 2-8-108(a) (2001).
106. 340 So. 2d 904, 910 (Fla. 1976).
107. E-mail from Kathy DeWolfe, Vt. Elections Official, to Colleen Connolly-Ahern,
Brechner Ctr. for Freedom of Info. (on file with the authors); E-mail from Donna J. Duncan, Md.
Elections Official, to Colleen Connolly-Ahem, Brechner Ctr. for Freedom of Info. (on file with the

authors); Telephone Interview with Judy Hoffman, Ohio Elections Official.
108. Telephone Interview with Judy Hoffman, supra note 107. The opinion was still
unavailable as of July 23, 2001.
109. Id.
110. E-mail from Amy Naccarato, supra note 98.
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has expired during which the ballots could be used in an election
contest.""' Election contests always go through court, so I would
say that the court would have to release those ballots." 2
Officials from both Maryland' 3 and Vermont" 4 indicated that the
ballots could, in fact, be accessed. However, they did not say definitively
that the ballots were considered public records.
Respondents from only one state, Pennsylvania, indicated that while
general election ballots were not public records, absentee ballots were
public records." 5
The Pennsylvania Election Code specifically exempts "the contents of
ballot boxes and voting machines and records of assisted voters" from
public inspection." 6 However, it also states, "All official absentee ballots,
files, applications for such ballots and envelopes on which the executed
declarations appear, and all information and lists are hereby designated
and declared to be public records and shall be safely kept for a period of
two years....
Absentee ballots are subject to greater public scrutiny in a number of
other states, although the ballots themselves are not public records. The
names and addresses of absentee voters are public record in Alaska." 8
Absentee ballot applications and return envelopes are public records in
Maine.9 In Nebraska, the names of those who requested absentee ballots
are public record prior to an election, and the names of those who cast
absentee ballots are public record after the canvass. 20
111. UTAH CODE ANN. § 20A-4-202 (2001).

112. Id.
113. E-mail from Donna J. Duncan, supra note 107. The e-mail states, "While we have not
addressed the specific question you ask, we have had a general question regarding the examination
of ballots," and references a 1998 Assistant Att'y Gen. letter of advice noting that the ballots "are
inherently public in nature so long as a particular voter's vote cannot be determined by the
examination. Therefore, I recommend providing access to the ballots, with a caveat. It is strongly
recommended that a member of your staff perform the actual examination." Id.
114. E-mail from Kathy DeWolfe, supra note 107. The e-mail states, "After 90 days, unless
federal law protected the ballots from inspection, they could be inspected." Id.
115. E-mail from Shelby Shreck-Beck, Legal Assistant, Pa. Dep't of State, to Colleen
Connolly-Ahern, Brechner Ctr. for Freedom of Info. (June 28, 2001, 10:39 AM) (on file with the
authors).
116. 25 PA. STAT. § 2648 (2001).
117. 25 PA. STAT. § 3146.9(2001).
118. E-mail from Sarah Felix, Alaska Dep't of State, to Janet Kowalski, Alaska Dep't of State
(June 21, 2001, 7:03 PM) (on file with the authors).
119. E-mail from Melissa Packard, Assistant Dir. of Elections, Me., to Colleen ConnollyAhem, Brechner Ctr. for Freedom of Info. (June 26, 2001, 2:55 PM) (on file with the authors).
120. E-mail from Neal Erickson, Assistant Sec'y of State for Elections, Neb., to Colleen
Connolly-Ahem, Brechner Ctr. for Freedom of Info. (June 26, 2001, 3:31 PM) (on file with the

authors).
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Respondents from thirty-one states indicated that neither executed
general election ballots nor voted absentee ballots were considered public
records in their states. Some states specifically forbid the public inspection
of ballots, but allow inspection of other collateral voting material, such as
2 ' and tally sheets, challenge lists, and assisted voters
poll books in Nevada
22
lists in California.
In addition to confirming that Florida's treatment of voted ballots as
public records was unique, the survey also yielded another disturbing
discovery: a lack of understanding on the part of many state election
officials as to how their state's freedom of information statutes impact
ballots. In a number of states, election officials needed to refer the
questions to legal counsel, indicating that they were unclear about the
effect of freedom of information laws on election code. In one instance,
the authors were given a "99% certainty" that the voted ballots could not
be considered public records, only to receive a phone call later stating that
the executed ballots would be considered public records.
IX. CONCLUSION

The first presidential election of the twenty-first century will go down
in history as an incredible episode in America's democracy. Historians
will someday catalogue the myriad lessons learned during Election 2000.
This Article focused on one of those lessons: The importance of strong
government-in-the-sunshine laws to the public's ability to understand and
accept government actions in deciding closely contested elections. Such
an election can happen in any state. However, our study of the status of
ballots in the other forty-nine states reveals that citizens in most other
states would not enjoy the same level of access, and therefore acceptance,
that Florida's Sunshine Law ultimately afforded its citizens.
First, this study indicates that election officials in at least thirty-two
states are at great risk of losing credibility in the event of a Florida-like
scenario, where razor-thin margins decide an election, since general
election ballots in those states would not be available for public inspection.
Without access, accountability and fairness could remain a nagging and
divisive issue in such states. Proponents of access in these states should
work with legislators to avoid this problem by reclassifying voted ballots
as public records.
This study also revealed that in most states where ballots are
considered public records, access is subject to interpretation, and therefore
subject to change. Access advocates and legislators in these states should
work quickly to codify voted ballots as public records, so access to them
will be assured.
121. NEV. REV. STAT. § 293.391 (2001).

122. CAL. ELEC. CODE § 17303(b) (2001).
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This study indicates that even where ballots are considered public
records, long retention periods may render that classification meaningless.
Legislators in states like Texas and Tennessee should reconsider these
retention periods before making the ballots part of the public record. Such
a lengthy holding period can only conflict with a state's objective in
creating freedom of information legislation in the first place.
Finally, this study showed that some election officials have a
fundamental lack of understanding about the way state freedom of
information laws affect the conduct of elections. The media could play a
key role in establishing access to ballots in states where access is unclear
by requesting them in advance of the next presidential election.
Based on the differing responses the authors received from election
officials and attorneys in the same state, election officials who answered
"no" to the question of ballots as public records may be mistaken.
Although it was beyond the scope of this study, further research should be
done to determine whether or not each of the "no" responses were based
on statute or interpretation.
People may disagree over the results of the post-presidential election
proceedings, but few people will disagree over the important role the
State's sunshine laws played in keeping the public informed and in holding
public officials accountable for their actions.
The irregularities and inequities uncovered by the various ballot review
studies will ultimately be addressed, and the people of Florida will have
been well served by their sunshine laws, which played a crucial role in
uncovering them.
The media, voters, legislators, state attorneys general, and election
officials need to review their state statutes with an understanding of, and
appreciation for, the importance of an open process and the desirability of
an independent review of public records necessary to monitor and ensure
governmental accountability.

